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NOTI CE 
This opinion is subject to further 
editing and modification.  The final 
version will appear in the bound 
volume of the official reports.   
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REVI EW of  a deci s i on of  t he Cour t  of  Appeal s.   Af f i r med.  

 

¶1 DAVI D T.  PROSSER,  J.   Thi s i s a r evi ew of  a publ i shed 

deci s i on of  t he cour t  of  appeal s, 1 whi ch af f i r med an or der  of  t he 

Kenosha Count y Ci r cui t  Cour t ,  Wi l bur  W.  War r en I I I ,  Judge.    

                                                 
1 Est at e of  Sust ache v.  Am.  Fami l y Mut .  I ns.  Co. ,  2007 WI  

App 144,  303 Wi s.  2d 714,  735 N. W. 2d 186.  



No.  2006AP939 

 

2 
 

¶2 I n t hi s i nsur ance cover age di sput e,  t he c i r cui t  cour t  

ent er ed summar y j udgment  di smi ssi ng def endant  Amer i can Fami l y 

Mut ual  I nsur ance Company ( Amer i can Fami l y) ,  whi ch i nsur ed,  under  

separ at e pol i c i es:  ( 1)  def endant s Lar r y Mat hews ( Mat hews)  and 

Jef f r ey W.  Mat hews ( Jef f r ey) , 2 and ( 2)  def endant  Car r i e A.  Roman 

( Roman) .   Amer i can Fami l y pr ov i ded an i ni t i al  def ense t o t he 

Mat hewses and Roman under  a r eser vat i on of  r i ght s and moved t o 

st ay t he pr oceedi ng on l i abi l i t y  unt i l  t he i ssue of  cover age was 

r esol ved.   I n t hi s r evi ew,  onl y t he di smi ssal  of  Amer i can Fami l y 

wi t h r espect  t o t he def ense of  t he Mat hewses i s bef or e us.  

¶3 The i ssue pr esent ed i s whet her  an i nsur er  has a dut y 

t o def end an i nsur ed,  under  t he l i abi l i t y  cover age pr ovi s i ons of  

a homeowner ' s i nsur ance pol i cy,  when t he pl ai nt i f f s '  compl ai nt  

asser t s t hat  t he i nsur ed " wi t hout  war ni ng or  pr ovocat i on,  

punched decedent  out ,  causi ng hi m t o f al l  i nt o a cur b t her eby 

causi ng ser i ous i nj ur i es and ul t i mat el y deat h, "  l eadi ng t o a 

count  of  " bat t er y .  .  .  by i nt ent i onal l y causi ng bodi l y 

har m .  .  .  t her eby causi ng decedent ' s deat h. "   Rel y i ng on Ber g 

v.  Fal l ,  138 Wi s.  2d 115,  405 N. W. 2d 701 ( Ct .  App.  1987) ,  t he 

Mat hewses cont end t hat  Jef f r ey ' s af f i r mat i ve def ense of  sel f -

def ense r equi r es t he i nsur er  t o l ook beyond t he f our  cor ner s of  

t he compl ai nt  t o cont i nue t o pr ovi de a def ense.  

¶4 Af t er  car ef ul l y consi der i ng t he f act s and 

ci r cumst ances of  t hi s case,  especi al l y t he al l egat i ons of  t he 

                                                 
2 Def endant s Lar r y Mat hews and Jef f r ey W.  Mat hews wi l l  be 

r ef er r ed t o col l ect i vel y as " t he Mat hewses. "  
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compl ai nt  and t he per t i nent  homeowner ' s pol i cy,  we concl ude t hat  

t he Mat hewses'  homeowner ' s pol i cy does not  pr ovi de cover age f or  

t he pl ai nt i f f s '  c l ai ms.   Consequent l y,  Amer i can Fami l y has no 

dut y t o cont i nue t o def end t he Mat hewses.   Accor di ngl y,  we 

af f i r m t he cour t  of  appeal s.  

I .  BACKGROUND 

¶5 James B.  Sust ache ( Sust ache)  di ed f r om i nj ur i es 

sust ai ned af t er  an al t er cat i on at  an under age dr i nki ng par t y 

host ed by Roman and her  mi nor  son,  Ant hony Ful l er .   Dur i ng t hi s 

al t er cat i on,  Jef f r ey punched Sust ache i n t he f ace,  causi ng hi m 

t o f al l  t o t he cur b and sust ai n sever e i nj ur i es t hat  ul t i mat el y 

l ed t o hi s deat h.   The al t er cat i on st emmed f r om event s ear l i er  

t hat  eveni ng when " a number  of  [ par t y at t endees]  st ar t ed cal l i ng 

[ Jef f r ey]  on hi s cel l  phone, "  har assi ng and goadi ng hi m t o " come 

over  t o t he par t y t o engage i n a f i ght  wi t h [ Sust ache] . "   Ther e 

i s no di sput e t hat  Jef f r ey i nt ended t o st r i ke Sust ache;  t her e i s 

al so no di sput e t hat  Jef f r ey di d not  i nt end hi s bl ow t o be 

f at al . 3 

¶6 Sust ache' s est at e and hi s par ent s,  James and 

Ant i onet t e Sust ache,  sued Jef f r ey,  Mat hews,  Roman,  and Amer i can 

Fami l y,  whi ch had i ssued separ at e homeowner ' s i nsur ance pol i c i es 

t o Roman and Mat hews.   The pl ai nt i f f s '  f i r st  amended compl ai nt  

al l eged f i ve causes of  act i on,  f our  of  whi ch r el at e t o t he 

                                                 
3 The r ecor d i s  s i l ent  r egar di ng whet her  Jef f r ey was 

cr i mi nal l y char ged f or  t he i nci dent .   Counsel  f or  t he Mat hewses 
i ndi cat ed at  or al  ar gument  t hat  Jef f r ey has not  been cr i mi nal l y 
char ged.  
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def endant s par t i c i pat i ng i n t hi s appeal . 4  Count  2 al l eged t hat  

Jef f r ey negl i gent l y f ai l ed t o i nqui r e i nt o t he t r ue sour ce of  

t he phone cal l s bef or e st r i k i ng Sust ache.   Count  3 al l eged t hat  

" [ Jef f r ey]  commi t t ed bat t er y wi t hout  pr ovocat i on by 

i nt ent i onal l y causi ng bodi l y har m t o [ Sust ache]  wi t hout  [ hi s]  

consent  t her eby causi ng [ hi s]  deat h. "   Count  4 sought  t o hol d 

Mat hews vi car i ousl y l i abl e f or  Jef f r ey ' s " wi l l f ul ,  mal i c i ous and 

want on"  act s pur suant  t o Wi s.  St at .  § 895. 035. 5  Count  5 sought  

puni t i ve damages f or  Jef f r ey ' s " wi l l f ul ,  want on and mal i c i ous"  

act s. 6 

                                                 
4 Count  1 of  t he pl ai nt i f f s '  f i r st  amended compl ai nt  al l eges 

t hat  Roman was negl i gent  per  se f or  v i ol at i ng 
Wi s.  St at .  § 125. 07 by f ai l i ng t o t ake act i on t o pr event  t he 
i l l egal  consumpt i on of  al cohol  bever ages by under age per sons on 
pr emi ses owned or  under  her  cont r ol .   The ci r cui t  cour t  gr ant ed 
summar y j udgment  t o Amer i can Fami l y on t hi s count .  

5 Al l  r ef er ences t o t he Wi sconsi n St at ut es ar e t o t he 2005-
06 ver si on unl ess ot her wi se i ndi cat ed.  

Wi sconsi n St at .  § 895. 035( 2) ( a)  pr ovi des i n per t i nent  par t :  
" The par ent  or  par ent s wi t h cust ody of  a mi nor  chi l d,  i n any 
ci r cumst ances wher e he,  she,  or  t hey may not  be l i abl e under  t he 
common l aw,  ar e l i abl e .  .  .  f or  per sonal  i nj ur y  at t r i but abl e t o 
a wi l l f ul ,  mal i c i ous,  or  want on act  of  t he chi l d. "  

6 To r esol ve t hi s appeal ,  we need t o consi der  onl y Count  3.   
Roman has not  appeal ed,  t her eby el i mi nat i ng t he need t o consi der  
Count  1.   The pl ai nt i f f s conceded bel ow t hat  Count  2 f ai l s  t o 
gi ve r i se t o cover age.   We need not  consi der  Count  4 because i t  
i nvol ves t he vi car i ous l i abi l i t y  of  Mat hews,  whi ch hi nges upon 
our  det er mi nat i on of  cover age under  Count  3.   Fur t her mor e,  t he 
Amer i can Fami l y pol i cy unambi guousl y excl udes cover age f or  
i mput ed l i abi l i t y .   Fi nal l y,  Count  5 i s al so unambi guousl y 
excl uded f r om cover age,  and t he Mat hewses f ai l ed t o r ebut  
Amer i can Fami l y ' s ar gument  t o t hat  ef f ect  on summar y j udgment .  
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¶7 Al t hough t he pl ai nt i f f s '  openi ng compl ai nt  di d not  

i dent i f y Amer i can Fami l y as t he Mat hewses'  i nsur er ,  Amer i can 

Fami l y pr ovi ded a def ense under  a r eser vat i on of  r i ght s.   The 

assi gned at t or ney f i l ed an answer  t o t he pl ai nt i f f s '  f i r st  

amended compl ai nt  denyi ng al l  al l egat i ons agai nst  t he Mat hewses 

and af f i r mat i vel y def endi ng,  i n par t ,  on t he gr ound t hat  Jef f r ey 

act ed i n sel f - def ense.  

¶8 The Mat hewses'  Amer i can Fami l y homeowner ' s pol i cy 

pr ovi des per sonal  l i abi l i t y  cover age f or  an " i nsur ed, "  whi ch 

i ncl udes bot h Mat hews and Jef f r ey.   Speci f i cal l y,  t he pol i cy  

st at es:  " We wi l l  pay,  up t o our  l i mi t ,  compensat or y damages f or  

whi ch any i nsur ed i s l egal l y l i abl e because of  bodi l y i nj ur y or  

pr oper t y damage caused by an occur r ence cover ed by t hi s pol i cy. "  

¶9 The pol i cy def i nes " occur r ence"  as " an acci dent ,  

i ncl udi ng exposur e t o condi t i ons,  whi ch r esul t s dur i ng t he 

pol i cy per i od,  i n:  a.  bodi l y i nj ur y;  or  b.  pr oper t y damage. "   

The t er m " acci dent "  i s  not  def i ned i n t he pol i cy.  

¶10 The pol i cy enumer at es t he f ol l owi ng excl usi ons f r om 

cover age:   

8.  I l l egal  Consumpt i on of  Al cohol .   We wi l l  not  
cover  bodi l y i nj ur y or  pr oper t y damage ar i s i ng out  of  
t he i nsur ed' s knowi ngl y per mi t t i ng or  f ai l i ng t o t ake 
act i on t o pr event  t he i l l egal  consumpt i on of  al cohol  
bever ages by an under age per son.  

9.    I mput ed Li abi l i t y .   We wi l l  not  cover  bodi l y 
i nj ur y or  pr oper t y damage ar i s i ng out  of  any l i abi l i t y  
i mput ed t o any i nsur ed whi ch i s ot her wi se excl uded i n 
t hi s pol i cy.  

10.   I nt ent i onal  I nj ur y.   We wi l l  not  cover  
bodi l y i nj ur y or  pr oper t y damage caused i nt ent i onal l y 
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by or  at  t he di r ect i on of  any i nsur ed even i f  t he 
act ual  bodi l y i nj ur y or  pr oper t y damage i s di f f er ent  
t han t hat  whi ch was expect ed or  i nt ended f r om t he 
st andpoi nt  of  any i nsur ed.  

The pol i cy al so pr ovi des t hat  per sonal  l i abi l i t y  cover age does 

not  ext end t o puni t i ve damages.  

¶11 The pol i cy i ncl udes a def ense pr ovi s i on t hat  al so 

r ef er ences an " occur r ence. "   The def ense pr ovi s i on st at es:    

Def ense Pr ovi s i on.    

I f  a sui t  i s  br ought  agai nst  any i nsur ed f or  
damages because of  bodi l y i nj ur y or  pr oper t y damage 
caused by an occur r ence t o whi ch t hi s pol i cy appl i es,  
we wi l l  pr ovi de a def ense at  our  expense by counsel  of  
our  choi ce.   We wi l l  def end any sui t  or  set t l e any 
cl ai m f or  damages payabl e under  t hi s pol i cy as we 
t hi nk pr oper .   ( Emphasi s added. )  

¶12 On December  27,  2005,  Amer i can Fami l y moved f or  

summar y j udgment  on t he gr ounds t hat  i t s pol i cy di d not  cover  

t he pl ai nt i f f s '  c l ai ms and t hat  i t  had no dut y t o cont i nue t o 

def end t he Mat hewses because:  ( 1)  t he pl ai nt i f f s '  damages wer e 

not  caused by an " occur r ence"  cover ed under  t he pol i cy;  ( 2)  t he 

pol i cy expr essl y  excl uded cover age f or  puni t i ve damages;  ( 3)  t he 

pol i cy expr essl y excl uded cover age f or  i mput ed l i abi l i t y——such 

as v i car i ous l i abi l i t y  under  Wi s.  St at .  § 895. 035——" whi ch i s 

ot her wi se excl uded i n t h[ e]  pol i cy" ;  and ( 4)  t he pol i cy 

expr essl y excl uded cover age f or  i nt ent i onal  i nj ur y.   Amer i can 

Fami l y asser t ed t hat  t he f our - cor ner s r ul e,  whi ch pr ovi des t hat  

an i nsur er ' s dut y t o def end i s det er mi ned sol el y on t he 

al l egat i ons i n t he compl ai nt ,  not  ext r i nsi c f act s,  pr ecl uded any 

i nqui r y i nt o Jef f r ey ' s sel f - def ense cl ai m.  
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¶13 The Mat hewses opposed Amer i can Fami l y ' s mot i on by 

r el y i ng upon t he cour t  of  appeal s '  opi ni on i n Ber g,  whi ch car ved 

out  an except i on t o t he f our - cor ner s r ul e i n a s i t uat i on wher e 

t he i nsur ed' s c l ai m of  sel f - def ense r ender s an i nt ent i onal  act s 

excl usi on ambi guous.   Ber g,  138 Wi s.  2d at  120- 21.   Amer i can 

Fami l y r esponded t hat  Ber g does not  appl y because t he pol i cy 

l anguage at  i ssue her e di f f er s s i gni f i cant l y f r om t hat  i n Ber g.   

Amer i can Fami l y al so asser t ed t hat  Ber g cont r adi ct ed t he f our -

cor ner s r ul e of  ear l i er  supr eme cour t  deci s i ons and t hat  

subsequent  supr eme cour t  deci s i ons had under mi ned Ber g' s 

cont i nui ng val i di t y.  

¶14 Whi l e acknowl edgi ng t he si mi l ar i t i es bet ween Ber g and 

t he case at  bar ,  t he c i r cui t  cour t  concl uded t hat  t he f our -

cor ner s r ul e " has been wel l  set t l ed l aw i n t he St at e of  

Wi sconsi n f or  many decades. "   Based on t he al l egat i ons i n t he 

pl ai nt i f f s '  f i r s t  amended compl ai nt ,  t he c i r cui t  cour t  hel d t hat  

Amer i can Fami l y had no dut y t o def end t he Mat hewses because 

cover age was excl uded.   The cour t  gr ant ed summar y j udgment  t o 

Amer i can Fami l y and di smi ssed t he i nsur er  f r om t he pl ai nt i f f s '  

sui t .   The Mat hewses appeal ed.  

¶15 The cour t  of  appeal s af f i r med i n a publ i shed opi ni on.   

Est at e of  Sust ache v.  Am.  Fami l y Mut .  I ns.  Co. ,  2007 WI  App 144,  

¶21,  303 Wi s.  2d 714,  735 N. W. 2d 186.   The cour t  of  appeal s 

obser ved a t ensi on bet ween i t s opi ni on i n Ber g,  whi ch adopt ed an 

ambi gui t y except i on t o t he f our - cor ner s r ul e,  and t hi s cour t ' s  

subsequent  deci s i ons i n Doyl e v.  Engel ke,  219 Wi s.  2d 277,  580 

N. W. 2d 245 ( 1998) ,  and Smi t h v .  Kat z,  226 Wi s.  2d 798,  595 



No.  2006AP939 

 

8 
 

N. W. 2d 345 ( 1999) .   Est at e of  Sust ache,  303 Wi s.  2d 714,  ¶¶15-

16.   The cour t  of  appeal s concl uded t hat  t hi s cour t ' s  opi ni ons 

i n Doyl e and Smi t h t aci t l y  over r ul ed Ber g and Gr i eb v.  Ci t i zens 

Casual t y Co. ,  33 Wi s.  2d 552,  148 N. W. 2d 103 ( 1967) ,  whi ch t he 

Ber g cour t  had ci t ed.   Est at e of  Sust ache,  303 Wi s.  2d 714,  ¶21.   

Fol l owi ng Doyl e and Smi t h,  t he cour t  of  appeal s concl uded t hat  

Wi sconsi n l aw does not  r ecogni ze except i ons t o t he f our - cor ner s 

r ul e and af f i r med t he ci r cui t  cour t .   I d. ,  ¶21.      

¶16 The Mat hewses pet i t i oned t hi s cour t  f or  r evi ew,  whi ch 

we gr ant ed on Sept ember  13,  2007.  

I I .  ANALYSI S 

A.  St andar d of  Revi ew 

¶17 We r evi ew a gr ant  of  summar y j udgment  de novo,  r el y i ng 

on t he same met hodol ogy as t he c i r cui t  cour t .   Doyl e,  219 Wi s.  

2d at  283 ( c i t at i on omi t t ed) .   Summar y j udgment  i s pr oper  wher e 

t he r ecor d demonst r at es t hat  no genui ne i ssue as t o any mat er i al  

f act  exi st s and t hat  t he movi ng par t y i s ent i t l ed t o j udgment  as  

a mat t er  of  l aw.   Wi s.  St at .  § 802. 08( 2) ;  Gr ams v.  Boss,  97 Wi s.  

2d 332,  337,  294 N. W. 2d 473 ( 1980) .    

¶18 Thi s case r equi r es us t o i nt er pr et  an i nsur ance 

cont r act  t o det er mi ne t he scope of  an i nsur er ' s dut y t o def end 

i t s i nsur eds.   Thi s i nvol ves a quest i on of  l aw t hat  we r evi ew de 

novo.   Ever son v .  Lor enz,  2005 WI  51,  ¶10,  280 Wi s.  2d 1,  695 

N. W. 2d 298 ( c i t at i on omi t t ed) ;  Doyl e,  219 Wi s.  2d at  284 

( c i t at i ons omi t t ed) .  
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B.  Di scussi on 

1.  Gener al  Pr i nci pl es 

¶19 An i nsur ance pol i cy f unct i ons as a cont r act  bet ween 

t he i nsur ed and t he i nsur er .   Smi t h,  226 Wi s.  2d at  806 

( c i t at i on omi t t ed) .   Thus,  i nt er pr et at i on of  an i nsur ance pol i cy  

i s gover ned by t he same r ul es of  const r uct i on t hat  appl y t o 

ot her  cont r act s.   Donal dson v.  Ur ban Land I nt er est s,  I nc. ,  211 

Wi s.  2d 224,  230,  564 N. W. 2d 728 ( 1997)  ( c i t at i on omi t t ed) .   Our  

r ol e i n i nt er pr et i ng i nsur ance pol i cy l anguage i s t o ef f ect uat e 

t he i nt ent  of  t he cont r act i ng par t i es.   Am.  Fami l y Mut .  I ns.  Co.  

v.  Am.  Gi r l ,  I nc. ,  2004 WI  2,  ¶23,  268 Wi s.  2d 16,  673 N. W. 2d 65 

( c i t i ng Wi s.  Label  Cor p.  v.  Nor t hbr ook Pr op.  & Cas.  I ns.  Co. ,  

2000 WI  26,  ¶23,  233 Wi s.  2d 314,  607 N. W. 2d 276) .   Pol i cy 

l anguage i s const r ued as i t  " woul d be under st ood by a r easonabl e 

per son i n t he posi t i on of  t he i nsur ed. "   I d.  ( c i t i ng Kr emer s-

Ur ban Co.  v.  Am.  Empl oyer s I ns.  Co. ,  119 Wi s.  2d 722,  735,  351 

N. W. 2d 156 ( 1984) ) .   We do not  const r ue pol i cy l anguage t o cover  

r i sks t hat  t he i nsur er  di d not  cont empl at e or  under wr i t e and f or  

whi ch i t  has not  r ecei ved a pr emi um.   I d.  ( c i t i ng Wi s.  Label ,  

233 Wi s.  2d 314,  ¶25) ) .   " An i nsur ance pol i cy i s  not  i nt er pr et ed 

i n a vacuum or  based on hypot het i cal s.   I t  i s  t est ed agai nst  t he 

f act ual  al l egat i ons at  i ssue. "   2 Ar nol d P.  Ander son,  Wi sconsi n 

I nsur ance Law § 7. 26,  at  25 ( 5t h ed.  2004) .  

¶20 An i nsur er ' s dut y t o def end i t s i nsur ed i s det er mi ned 

by compar i ng t he al l egat i ons of  t he compl ai nt  t o t he t er ms of  

t he i nsur ance pol i cy.   School  Di st .  of  Shor ewood v.  Wausau I ns.  
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Cos. ,  170 Wi s.  2d 347,  364- 65,  488 N. W. 2d 82 ( 1992) ;  Pr of ' l  

Of f i ce Bl dgs. ,  I nc.  v.  Royal  I ndem.  Co. ,  145 Wi s.  2d 573,  580,  

427 N. W. 2d 427 ( Ct .  App.  1988) .   The dut y t o def end i s t r i gger ed 

by t he al l egat i ons cont ai ned wi t hi n t he f our  cor ner s of  t he 

compl ai nt .   Newhouse v.  Ci t i zens Sec.  Mut .  I ns.  Co. ,  176 Wi s.  2d 

824,  835,  501 N. W. 2d 1 ( 1993) ;  El l i ot t  v.  Donahue,  169 Wi s.  2d 

310,  320- 21,  485 N. W. 2d 403 ( 1992) ;  Gr i eb,  33 Wi s.  2d at  557- 58.   

I t  i s  t he nat ur e of  t he al l eged cl ai m t hat  i s cont r ol l i ng,  even 

t hough t he sui t  may be gr oundl ess,  f al se,  or  f r audul ent .   I d.  at  

558 ( c i t at i ons omi t t ed) .   The i nsur er ' s dut y  t o def end i s 

t her ef or e br oader  t han i t s dut y t o i ndemni f y i nsof ar  as t he 

f or mer  i mpl i cat es ar guabl e,  as opposed t o act ual ,  cover age.   

Fi r eman' s Fund I ns.  Co.  of  Wi s.  v.  Br adl ey Cor p. ,  2003 WI  33,  

¶20,  261 Wi s.  2d 4,  660 N. W. 2d 666;  Red Ar r ow Pr ods.  Co. ,  I nc.  

v.  Empl oyer s I ns.  of  Wausau,  2000 WI  App 36,  ¶17,  233 Wi s.  2d 

114,  607 N. W. 2d 294.  

¶21 Cour t s l i ber al l y const r ue t he al l egat i ons i n t he 

compl ai nt  and assume al l  r easonabl e i nf er ences.   Fi r eman' s Fund,  

261 Wi s.  2d 4,  ¶36;  Doyl e,  219 Wi s.  2d at  284 ( c i t i ng At l .  Mut .  

I ns.  Co.  v.  Badger  Med.  Suppl y Co. ,  191 Wi s.  2d 229,  241- 42,  528 

N. W. 2d 486 ( Ct .  App.  1995) ) .   Thi s r ul e t ends t o hel p an 

i nsur ed' s demand f or  cover age.   As usual ,  ambi gui t y i n t he 

cover age t er ms wi l l  be const r ued agai nst  t he i nsur er .   

Vandenber g v.  Cont ' l  I ns.  Co. ,  2001 WI  85,  ¶40,  244 Wi s.  2d 802,  

628 N. W. 2d 876.   Thi s f ami l i ar  r ul e of  cont r act  const r uct i on 

al so hel ps t he i nsur ed.  
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¶22 I n det er mi ni ng whet her  t her e i s a dut y t o def end,  t he 

cour t  f i r st  consi der s whet her  t he i nsur i ng agr eement  makes an 

i ni t i al  gr ant  of  cover age——i . e. ,  whet her  t he i nsur er  has a dut y  

t o i ndemni f y i t s i nsur ed——f or  t he c l ai ms asser t ed.   See Am.  

Gi r l ,  268 Wi s.  2d 16,  ¶24.   I f  t he cour t  det er mi nes t hat  t he 

pol i cy was not  i nt ended t o cover  t he c l ai ms asser t ed,  t he 

i nqui r y ends. 7  I d.   " [ T] he i nsur er  i s under  an obl i gat i on t o 

def end onl y i f  i t  coul d be hel d bound t o i ndemni f y t he i nsur ed,  

assumi ng t hat  t he i nj ur ed per son pr oved t he al l egat i ons of  t he 

compl ai nt ,  r egar dl ess of  t he act ual  out come of  t he case. "   

Gr i eb,  33 Wi s.  2d at  558 ( quot i ng 29A Am.  Jur .  I nsur ance § 1452,  

at  565 ( 1960) ) .    

¶23 Onl y af t er  conc l udi ng t hat  cover age exi st s does t he 

cour t  exami ne t he pol i cy ' s excl usi ons t o det er mi ne whet her  t hey 

pr ecl ude cover age.   Am.  Gi r l ,  268 Wi s.  2d 16,  ¶24.   I n ot her  

wor ds,  when a cour t  det er mi nes t hat  t her e i s no cover age i n t he 

pol i cy f or  t he al l egat i ons i n t he compl ai nt ,  i t  i s  not  necessar y 

t o i nt er pr et  t he pol i cy ' s excl usi ons.   See Smi t h,  226 Wi s.  2d at  

806 ( " Upon cl ose exami nat i on,  however ,  we ar e convi nced t hat  

[ t he def endant ]  does not  have cover age under  hi s pol i c i es.  

                                                 
7 " Once t he ci r cui t  cour t  r esol ves t he quest i on of  i ndemni t y 

i n t he i nsur er ' s f avor  .  .  .  cover age i s no l onger  open t o 
debat e.   An i nsur er  need not  def end a sui t  i n whi ch i t  has no 
economi c i nt er est . "   Baumann v.  El l i ot t ,  2005 WI  App 186,  ¶10,  
286 Wi s.  2d 667,  704 N. W. 2d 361 ( c i t i ng School  Di st .  of  
Shor ewood v.  Wausau I ns.  Cos. ,  170 Wi s.  2d 347,  364,  488 
N. W. 2d 82 ( 1992) ) .  
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Consequent l y,  i t  i s  unnecessar y .  .  .  t o i nt er pr et  t he excl usi on 

cl ause i n c i r cumst ances wher e cover age does not  exi st . " ) .  

¶24 The Mat hewses cont end t hat  t hei r  case r equi r es t hi s 

cour t  t o eval uat e whet her  Wi sconsi n r ecogni zes except i ons t o t he 

f our - cor ner s r ul e.   Speci f i cal l y ,  t hey seek an except i on t o t he 

f our - cor ner s r ul e wher e sel f - def ense i s c l ai med.  

¶25 When an i nsur er  cont est s whet her  t her e i s a 

cont r act ual  obl i gat i on t o i ndemni f y i t s i nsur ed,  i t  has sever al  

opt i ons. 8  One of  t he i nsur er ' s opt i ons i s t o pr ovi de a def ense 

t o t he i nsur ed on t he mer i t s,  under  a r eser vat i on of  r i ght s,  

unt i l  t he cover age i ssue i s r esol ved.   Baumann v.  El l i ot t ,  2005 

WI  App 186,  ¶8,  286 Wi s.  2d 667,  704 N. W. 2d 361.   Thi s i s what  

Amer i can Fami l y di d.   I t  al so moved t he cour t  t o st ay 

pr oceedi ngs on l i abi l i t y  i ssues unt i l  t he i ssue of  cover age was 

r esol ved,  and i t  moved f or  summar y j udgment ,  seeki ng a di smi ssal  

of  al l  causes of  act i on agai nst  i t ,  as wel l  as a decl ar at i on 

t hat  i t  had no dut y t o cont i nue t o def end any of  i t s  i nsur eds i n 

t he pendi ng act i on.    

¶26 Bot h t he i nsur er  and t he i nsur ed have t he r i ght  t o 

have t he cour t  r esol ve t he i ssue of  cover age separ at e f r om any 

                                                 
8  I n Baumann,  t he cour t  of  appeal s i ndi cat ed t hat  i nsur er s 

may seek t o r esol ve cover age i ssues i n sever al  ways:  ( 1)  By 
seeki ng a decl ar at or y j udgment ;  ( 2)  By ent er i ng i nt o an 
agr eement  wi t h t he i nsur ed t o def end whi l e r et ai ni ng t he r i ght  
t o chal l enge cover age;  ( 3)  By af f or di ng a def ense under  a 
r eser vat i on of  r i ght s;  and ( 4)  By seeki ng a bi f ur cat ed t r i al  i n 
whi ch t he cour t  deci des t he cover age i ssue i n a separ at e act i on 
f r om t he act i on on t he mer i t s of  t he compl ai nt .   Baumann,  286 
Wi s.  2d 667,  ¶8.  
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t r i al  on l i abi l i t y .   See 2 Ar nol d P.  Ander son,  Wi sconsi n 

I nsur ance Law §§ 7. 51- 52,  at  38- 40 ( 5t h ed.  2004)  ( di scussi ng 

al t er nat i ves f or  bot h t he i nsur er  and t he i nsur ed when cover age 

i s al l eged or  di sput ed) .  

¶27 The f our - cor ner s r ul e i s nor mal l y st at ed as a r ul e i n 

whi ch t he i nsur er ' s dut y t o def end i s det er mi ned " wi t hout  r esor t  

t o ext r i nsi c f act s or  evi dence. "   Fi r eman' s Fund,  261 Wi s.  2d 4,  

¶19 ( c i t i ng At l ant i c Mut .  I ns.  Co. ,  191 Wi s.  2d at  236) .   I n i t s  

ami cus br i ef ,  t he Wi sconsi n I nsur ance Al l i ance expl ai ns t hat  

" [ w] hen a compl ai nt  al l eges f act s t hat ,  i f  pr oven,  woul d 

const i t ut e a cover ed cl ai m,  t he i nsur er  must  appoi nt  def ense 

counsel  f or  i t s  i nsur ed wi t hout  l ooki ng beyond t he compl ai nt ' s  

f our  cor ner s. "   Thi s i s t he subst ance of  t he f our - cor ner s r ul e.  

¶28 Her e,  however ,  we ar e beyond t he i ni t i al  dut y t o 

def end st age of  t he pr oceedi ngs.   Amer i can Fami l y sat i sf i ed i t s  

dut y t o def end by pr ovi di ng t he Mat hewses wi t h an at t or ney.   I t  

t hen moved t he cour t  t o st ay t he pr oceedi ngs on l i abi l i t y  so 

t hat  i t  coul d cont est  t he i ssue of  cover age.   I t  moved f or  

summar y j udgment  and asked f or  a cover age hear i ng.   I t  pr esent ed 

t he cour t  wi t h af f i davi t s.   These af f i davi t s  i ncl uded mor e 

evi dence t han t he i nsur ance pol i c i es and t he compl ai nt ;  t hey 

i ncl uded t r anscr i pt s of  t he deposi t i ons of  Jef f r ey and Ant hony 

Ful l er ,  Roman' s son.   The Mat hewses di d not  submi t  af f i davi t s.   

The ci r cui t  cour t  was not  obl i v i ous t o t hi s addi t i onal  evi dence 

when i t  concl uded t hat  t he f act s wer e " r el at i vel y c l ear  and f or  

t he most  par t  not  i n di sput e. "  
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¶29 Wher e t he i nsur er  has pr ovi ded a def ense t o i t s 

i nsur ed,  a par t y has pr ovi ded ext r i nsi c evi dence t o t he cour t ,  

and t he cour t  has f ocused i n a cover age hear i ng on whet her  t he 

i nsur ed' s pol i cy  pr ovi des cover age f or  t he pl ai nt i f f ' s  c l ai m,  i t  

cannot  be sai d t hat  t he pr oceedi ngs ar e gover ned by t he f our -

cor ner s r ul e.   The i nsur er ' s dut y t o cont i nue t o def end i s 

cont i ngent  upon t he cour t ' s  det er mi nat i on t hat  t he i nsur ed has 

cover age i f  t he pl ai nt i f f  pr oves hi s case.    

2.  " Occur r ence"  

¶30 We t ur n t o compar i ng t he cover age pr ovi ded by t he 

homeowner ' s pol i cy t o t he al l egat i ons i n t he pl ai nt i f f s '  f i r st  

amended compl ai nt ,  suppl ement ed by af f i davi t s.   Wi t h r espect  t o 

per sonal  l i abi l i t y  cover age and def ense of  c l ai ms,  t he 

Mat hewses'  Amer i can Fami l y homeowner ' s pol i cy st at es:  
 
COVERAGE D – PERSONAL LI ABI LI TY COVERAGE 
 
We wi l l  pay,  up t o our  l i mi t ,  compensat or y damages f or  
whi ch any i nsur ed i s l egal l y l i abl e because of  bodi l y 
i nj ur y or  pr oper t y damage caused by an occur r ence 
cover ed by t hi s pol i cy.  
 
Def ense Pr ovi s i on.  
I f  a sui t  i s  br ought  agai nst  any i nsur ed f or  damages 
because of  bodi l y i nj ur y or  pr oper t y damage caused by 
an occur r ence t o whi ch t hi s pol i cy appl i es,  we wi l l  
pr ovi de a def ense at  our  expense by counsel  of  our  
choi ce.   We wi l l  def end any sui t  or  set t l e any cl ai m 
f or  damages payabl e under  t hi s pol i cy as we t hi nk 
pr oper .   ( Emphasi s added. )  

¶31 To det er mi ne whet her  t he pol i cy pr ovi des cover age f or  

t he pl ai nt i f f s '  c l ai ms,  t he cour t  must  f i r st  consi der  whet her  

t he f act s i n t he compl ai nt  al l ege an " occur r ence"  cover ed under  
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t he pol i cy.   See Ever son,  280 Wi s.  2d 1,  ¶¶15- 16;  Am.  Gi r l ,  268 

Wi s.  2d 16,  ¶24.   Put  mor e di r ect l y,  i s  an al l eged " bat t er y 

wi t hout  pr ovocat i on .  .  .  i nt ent i onal l y causi ng bodi l y har m t o 

[ t he]  pl ai nt i f f  wi t hout  pl ai nt i f f ' s  consent "  an " occur r ence"  

cover ed by t he pol i cy? 

¶32 As st at ed above,  t he Mat hewses'  pol i cy def i nes 

" occur r ence"  as " an acci dent ,  i ncl udi ng exposur e t o condi t i ons,  

whi ch r esul t s dur i ng t he pol i cy per i od,  i n:  a.  bodi l y i nj ur y;  or  

b.  pr oper t y damage. "   The t er m " acci dent "  i s  not  def i ned i n t he 

pol i cy.  

¶33 Thi s cour t  has const r ued t he undef i ned t er m " acci dent "  

i n an i nsur ance pol i cy on a number  of  occasi ons.   For  exampl e,  

i n Doyl e v.  Engel ke,  we r evi ewed an i nsur er ' s dut y t o def end a 

c l ai m al l egi ng negl i gent  super vi s i on.   Doyl e,  219 Wi s.  2d at  

281.   The cour t  was r equi r ed t o i nt er pr et  t he t er m " event , "  i d.  

at  286- 87,  whi ch was def i ned i n a compr ehensi ve gener al  

l i abi l i t y  ( CGL)  pol i cy as " an acci dent ,  i ncl udi ng cont i nuous or  

r epeat ed exposur e t o subst ant i al l y  t he same gener al  har mf ul  

condi t i ons. "   I d.  at  289.    

¶34 The Doyl e cour t  not ed t hat  " acci dent "  was undef i ned i n 

t he pol i cy and t hat  wor ds i n i nsur ance pol i c i es ar e gi ven t hei r  

" common,  ever yday meani ng. "   I d.  ( c i t i ng Schmi dt  v.  Lucht er hand,  

62 Wi s.  2d 125,  133,  214 N. W. 2d 393 ( 1974) ) .   The cour t  

consul t ed a di ct i onar y t o det er mi ne t hat  an acci dent  i s " ' [ a] n 

unexpect ed,  undesi r abl e event '  or  ' an unf or eseen i nci dent '  whi ch 

i s char act er i zed by a ' l ack of  i nt ent i on. ' "   I d.  ( quot i ng The 

Amer i can Her i t age Di ct i onar y of  t he Engl i sh Language 11 ( 3d ed.  
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1992) ) .   I t  not ed t hat  t he def i ni t i ons " cent er  on an 

uni nt ent i onal  occur r ence l eadi ng t o undesi r abl e r esul t s, "  and 

concl uded t hat  a r easonabl e i nsur ed woul d expect  a pol i cy 

def i ni ng " event "  as an " acci dent "  t o cover  negl i gence,  i ncl udi ng 

negl i gent  super vi s i on.   I d.  at  290.  

¶35 I n Amer i can Gi r l  t hi s cour t  r evi ewed a cover age 

di sput e bet ween a l i abi l i t y  i nsur er  and a gener al  cont r act or  

over  whet her  t he gener al  cont r act or ' s CGL pol i cy pr ovi ded 

cover age f or  " pr oper t y damage"  r esul t i ng f r om an al l eged 

" occur r ence. "   Am.  Gi r l ,  268 Wi s.  2d 16,  ¶¶1- 3. 9   

¶36 The cour t  const r ued " occur r ence. "   I d. ,  ¶¶37- 38.   

" Occur r ence"  was def i ned i n t he gener al  cont r act or ' s pol i cy as 

" an acci dent ,  i ncl udi ng cont i nuous or  r epeat ed exposur e t o 

subst ant i al l y  t he same gener al  har mf ul  condi t i ons. "   I d. ,  ¶37.   

" Acci dent "  was not  def i ned.   I d.   The Amer i can Gi r l  cour t  t ur ned 

t o sever al  di ct i onar y def i ni t i ons f or  gui dance:    

The di ct i onar y def i ni t i on of  " acci dent "  i s :  " an event  
or  condi t i on occur r i ng by chance or  ar i s i ng f r om 
unknown or  r emot e causes. "   Webst er ' s Thi r d New 
I nt er nat i onal  Di ct i onar y of  t he Engl i sh Language 11 
( 2002) .   Bl ack' s Law Di ct i onar y def i nes " acci dent "  as 
f ol l ows:  " The wor d ' acci dent , '  i n acci dent  pol i c i es,  
means an event  whi ch t akes pl ace wi t hout  one' s  
f or esi ght  or  expect at i on.   A r esul t ,  t hough 
unexpect ed,  i s not  an acci dent ;  t he means or  cause 

                                                 
9 I n Amer i can Gi r l ,  a subcont r act or ' s negl i gence l ed t o t he 

gener al  cont r act or ' s f aul t y s i t e pr epar at i on f or  a const r uct i on 
pr oj ect ,  excessi ve set t l ement  of  soi l  on t he s i t e,  and t he 
bui l di ng' s f oundat i on event ual l y s i nki ng.   Am.  Fami l y Mut .  I ns.  
Co.  v.  Am.  Gi r l ,  I nc. ,  2004 WI  2,  ¶3,  268 Wi s.  2d 16,  673 N. W. 2d 
65.    
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must  be acci dent al . "   Bl ack' s  Law Di ct i onar y 15 ( 7t h 
ed.  1999) .  

Am.  Gi r l ,  268 Wi s.  2d 16,  ¶37.    

¶37 The cour t  concl uded t hat  t he c i r cumst ances of  t he 

pl ai nt i f f ' s  c l ai m f el l  wi t hi n t he def i ni t i on of  " occur r ence"  

because t he pr oper t y damage t hat  occur r ed was " c l ear l y not  

i nt ent i onal , "  nor  was i t  " ant i c i pat ed by t he par t i es. "   I d. ,  

¶38.   The damage r esul t ed due t o " cont i nuous,  subst ant i al ,  and 

har mf ul  set t l ement  of  t he soi l  under neat h t he bui l di ng, "  whi ch 

was caused by t he subcont r act or ' s i nadequat e s i t e pr epar at i on 

advi ce t o t he gener al  cont r act or .   I d.   Nei t her  t he cause of  t he 

damage nor  t he damage i t sel f  was " i nt ended,  ant i c i pat ed,  or  

expect ed" ;  t her ef or e,  i t  was f ound t o be an " acci dent "  and a 

cover ed " occur r ence"  under  t he pol i cy.   I d.    

 ¶38 I n Ever son v.  Lor enz t hi s cour t  r evi ewed whet her  

st r i ct  r esponsi bi l i t y  mi sr epr esent at i on and/ or  negl i gent  

mi sr epr esent at i on i n a r eal  est at e t r ansact i on const i t ut ed an 

" occur r ence"  f or  pur poses of  a CGL i nsur ance pol i cy,  t r i gger i ng 

t he i nsur er ' s dut y t o def end.   Ever son,  280 Wi s.  2d 1,  ¶2.    

¶39 I n Ever son,  def endant  Lor enz owned l and i n a 

subdi v i s i on,  and pl ai nt i f f  Ever son bought  a l ot  i n t he 

subdi v i s i on f or  t he pur pose of  const r uct i ng a s i ngl e- f ami l y 

home.   I d. ,  ¶¶4- 5.   Af t er  t he t r ansact i on,  Ever son det er mi ned 

t hat  a por t i on of  t he l ot  was l ocat ed i n a 100- year  f l ood pl ai n.   

I d. ,  ¶5.   Thi s  was cont r ar y t o r epr esent at i ons made by Lor enz i n 
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a r eal  est at e condi t i on r epor t  gi ven t o Ever son. 10  I d.   As a 

r esul t ,  Ever son was unabl e t o bui l d,  and he sued Lor enz f or  

negl i gent  mi sr epr esent at i on and br each of  cont r act .   I d.    

¶40 Lor enz had a CGL l i abi l i t y  pol i cy t hat  cover ed 

" pr oper t y damage"  caused by an " occur r ence. "   I d. ,  ¶12.   

" Occur r ence"  was def i ned i n t he pol i cy as " an acci dent ,  

i ncl udi ng cont i nuous or  r epeat ed exposur e t o subst ant i al l y  t he 

same gener al  har mf ul  condi t i ons. "   I d.   " Acci dent "  was not  

def i ned.   I d.    

¶41 The Ever son cour t  eval uat ed whet her  Lor enz' s al l eged 

mi sr epr esent at i on const i t ut ed an " acci dent "  f or  pur poses of  

cover age.   I d. ,  ¶16.   The cour t  not ed t hat  bot h Amer i can Gi r l  

and Doyl e r el i ed upon di ct i onar y def i ni t i ons f or  assi st ance and 

t hen r ef er enced Bl ack' s Law Di ct i onar y,  whi ch def i nes " acci dent "  

as " [ a] n uni nt ended and unf or eseen i nj ur i ous occur r ence;  

somet hi ng t hat  does not  occur  i n t he usual  cour se of  event s or  

t hat  coul d not  be r easonabl y ant i c i pat ed. "   I d. ,  ¶15 ( quot i ng 

Bl ack' s Law Di ct i onar y 15 ( 7t h ed.  1999) ) .   The cour t  al so c i t ed 

t he def i ni t i on of  " acci dent "  est abl i shed by Doyl e:  " ' an 

unexpect ed,  undesi r abl e event '  or  ' an unf or eseen i nci dent '  whi ch 

i s char act er i zed by a ' l ack of  i nt ent i on. ' "   I d.  ( quot i ng Doyl e,  

219 Wi s.  2d at  289) .    

                                                 
10 Lor enz appear ed t o make a negl i gent  t ypogr aphi cal  er r or  

i n t he r eal  est at e condi t i on r epor t ,  t ypi ng l ot  " 21"  i nst ead of  
l ot  " 31"  bef or e gi v i ng t he r epor t  t o Ever son.   Ever son t hen 
bought  l ot  31,  whi ch had f l ood pl ai n pr obl ems.   Ever son v.  
Lor enz,  2005 WI  51,  ¶¶5,  16 n. 3,  280 Wi s.  2d 1,  695 N. W. 2d 298.  
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¶42 The Ever son cour t  concl uded t hat  Lor enz' s 

mi sr epr esent at i on coul d not  be consi der ed an " acci dent "  f or  

pur poses of  l i abi l i t y  cover age.   I d. ,  ¶18.  The cour t  not ed t hat  

Lor enz' s mi sr epr esent at i on coul d be def i ned as an " act  of  maki ng 

a f al se or  mi sl eadi ng st at ement  about  somet hi ng. "   I d. ,  ¶19 

( quot i ng Bl ack' s Law Di ct i onar y 1016 ( 7t h ed.  1999) ) .   Lor enz' s  

f al se st at ement  r equi r ed a " degr ee of  vol i t i on i nconsi st ent  wi t h 

t he t er m acci dent . "   I d.  ( c i t i ng Sheet s v.  Br et hr en Mut .  I ns.  

Co. ,  679 A. 2d 540,  552- 53 ( Md.  1996)  ( Kar wacki ,  J. ,  

di ssent i ng) ) .    

¶43 The vol i t i onal  nat ur e of  Lor enz' s act  was key.   The 

cour t  det er mi ned t hat  " wher e t her e i s a vol i t i onal  act  i nvol ved 

i n such a mi sr epr esent at i on,  t hat  act  r emoves i t  f r om cover age 

as an ' occur r ence'  under  t he l i abi l i t y  i nsur ance pol i cy. "   I d. ,  

¶20.   The Ever son cour t  det er mi ned t hat  Lor enz' s  

mi sr epr esent at i on,  al t hough possi bl y pr emi sed upon a mi st ake of  

f act  or  an er r or  of  j udgment ,  was nonet hel ess a vol i t i onal  act ,  

not  an " acci dent , "  and not  a cover ed " occur r ence"  under  t he CGL 

pol i cy.   I d. ,  ¶22.  

¶44 Fi nal l y,  we r evi s i t ed t he i ssue of  whet her  

mi sr epr esent at i ons const i t ut e an " acci dent "  i n St uar t  v.  

Wei sf l og' s Showr oom Gal l er y,  I nc. ,  2008 WI  ___,  ___ Wi s.  2d ___,  

___ N. W. 2d ___.   The quest i on i n St uar t  was whet her  Wei sf l og' s 

Showr oom Gal l er y,  I nc. ' s ( WSGI )  CGL i nsur ance pol i cy wi t h 

Amer i can Fami l y cover ed damages r esul t i ng f r om 

mi sr epr esent at i ons.   I d. ,  ¶4.   The pol i cy cover ed pr oper t y 

damage caused by an " occur r ence, "  def i ned as " an acci dent ,  
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i ncl udi ng cont i nuous or  r epeat ed exposur e t o subst ant i al l y  t he 

same gener al  har mf ul  condi t i ons. "   I d. ,  ¶22.   " Acci dent "  was not  

def i ned.   See i d. ,  ¶24.  

¶45 St uar t  i nvol ved al l egat i ons of  mi sr epr esent at i ons by 

WSGI  per sonnel ,  made i n v i ol at i on of  t he Home I mpr ovement  Tr ade 

Pr act i ces Act , 11 t o i nduce t he homeowner s t o ent er  i nt o cont r act s  

f or  home r emodel i ng and desi gn.   I d. ,  ¶¶7,  10.   WSGI  per sonnel  

al l egedl y mi sr epr esent ed t he qual i t y of  WSGI  pr oduct s and 

cl ai med t hat  WSGI  per sonnel  under st ood l ocal  bui l di ng codes and 

r egul at i ons and t hat  WSGI  per sonnel  wer e capabl e of  pr ovi di ng 

ar chi t ect ur al  ser vi ce and desi gn wor k.   I d. ,  ¶9.   A j ur y f ound 

t hat  WSGI  made f al se,  decept i ve,  or  mi sl eadi ng r epr esent at i ons 

i n or der  t o i nduce t he homeowner s t o ent er  i nt o a r emodel i ng 

ar chi t ect ur e cont r act ,  t hat  t he homeowner s r el i ed on t hose 

r epr esent at i ons,  and t hat  damages r esul t ed.   I d. ,  ¶10.    

¶46 I n concl udi ng t hat  t he mi sr epr esent at i ons t o t he 

homeowner s wer e not  acci dent al ,  and t her ef or e not  cover ed as an 

" occur r ence"  under  WSGI ' s CGL pol i cy,  t hi s cour t  consul t ed 

di ct i onar y def i ni t i ons and past  deci s i ons i n Doyl e,  Ever son,  and 

Amer i can Gi r l  and concl uded t hat  an " acci dent "  " i s an event  or  

condi t i on occur r i ng by chance or  one t hat  ar i ses f r om unknown 

causes,  and i s unf or eseen and uni nt ended. "   I d. ,  ¶24;  see i d. ,  

¶¶24 n. 13,  29- 34,  40.   The cour t  appr ovi ngl y c i t ed Amer i can 

Gi r l ' s  def i ni t i on of  an " acci dent " :  " ' an event  whi ch t akes pl ace 

wi t hout  one' s f or esi ght  or  expect at i on.   A r esul t ,  t hough 

                                                 
11 Wi s.  Admi n.  Code § ATCP 110 ( Sept . ,  2001) .  
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unexpect ed,  i s not  an acci dent ; '  r at her ,  i t  i s  t he causal  event  

t hat  must  be acci dent al  f or  t he event  t o be an acci dent al  

occur r ence. "   I d. ,  ¶40 ( quot i ng Am.  Gi r l ,  268 Wi s.  2d 16,  ¶37) .   

WSGI ' s mi sr epr esent at i ons wer e made " vol i t i onal l y wi t h t he 

par t i cul ar  i nt ent  t o i nduce"  t he homeowner s t o ent er  i nt o a 

cont r act  and wer e t her ef or e t he non- acci dent al  cause of  t hei r  

damages and not  cover ed.   I d. ,  ¶45.  

¶47 Keepi ng t hese anal yses of  " acci dent "  i n mi nd,  we t ur n 

t o t he Mat hewses'  case.  

¶48 The pl ai nt i f f s '  f i r st  amended compl ai nt  al l eged t hat  

dur i ng t he under age dr i nki ng par t y at  Roman' s house " a number  of  

t he at t endi ng t eenager s st ar t ed cal l i ng [ Jef f r ey]  on hi s cel l  

phone"  t o har ass hi m and bai t  hi m t o come t o t he par t y " t o 

engage i n a f i ght  wi t h [ Sust ache] . "   The compl ai nt  f ur t her  

al l eged t hat  " [ s] hor t l y t her eaf t er ,  def endant  [ Jef f r ey]  showed 

up at  t he par t y,  asked f or  [ Sust ache]  and wi t hout  war ni ng or  

pr ovocat i on,  punched [ Sust ache]  out ,  causi ng hi m t o f al l  i nt o a 

cur b t her eby causi ng ser i ous i nj ur i es and ul t i mat el y deat h. "  

¶49 Count  2 al l eged t hat  Jef f r ey " was negl i gent  i n not  

aski ng [ Sust ache]  whet her  or  not  he was t he per son t hat  had been 

cal l i ng hi m on hi s cel l  phone and bai t i ng hi m i nt o a f i ght . "   I f  

Jef f r ey had asked Sust ache whet her  he was t he per son cal l i ng,  

Jef f r ey al l egedl y woul d have l ear ned t hat  Sust ache had not  

cal l ed hi m.   Count  2 al l eged t hat  Jef f r ey ' s f ai l ur e t o t ake t he 

" r easonabl e st ep"  of  ascer t ai ni ng whet her  Sust ache cal l ed hi m 

" was a pr oxi mat e cause of  t he damages sust ai ned by pl ai nt i f f s 

and r esul t ed i n [ Sust ache' s]  deat h. "   Al t hough cl ai ms of  
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negl i gence nor mal l y qual i f y f or  cover age,  t hi s negl i gence cl ai m 

dr opped out  of  consi der at i on i n c i r cui t  cour t  when t he Mat hewses 

conceded t hat  i t  was i nsuf f i c i ent .  

¶50 Count  3 of  t he compl ai nt  al l eged t hat  " [ Jef f r ey]  

commi t t ed bat t er y wi t hout  pr ovocat i on by i nt ent i onal l y causi ng 

bodi l y har m t o [ Sust ache]  wi t hout  [ hi s]  consent  t her eby causi ng 

[ Sust ache' s]  deat h. "   ( Emphasi s  added. )   Thi s  count  pr ompt ed 

Jef f r ey ' s c l ai m of  sel f - def ense.  

¶51 We concl ude t hat  t he al l egat i ons i n t he pl ai nt i f f s '  

f i r st  amended compl ai nt ,  suppl ement ed by Jef f r ey' s deposi t i on, 12 
                                                 

12 Jef f r ey t est i f i ed r egar di ng t he i nci dent  at  a Januar y 10,  
2006,  deposi t i on.   He i ndi cat ed t hat  pr i or  t o hi t t i ng Sust ache,  
t he t wo i ndi v i dual s wer e enci r c l ed by a gr oup of  peopl e yel l i ng 
and chant i ng f or  a f i ght .   Jef f r ey r emoved hi s shi r t ,  despi t e 
t he f act  i t  was t he mi ddl e of  wi nt er ,  t o avoi d havi ng t he shi r t  
get  i n t he way dur i ng a f i ght .   Sust ache,  who appear ed 
i nt oxi cat ed,  had hi s f i s t s c l enched at  hi s s i des,  st epped 
f or war d,  and pushed Jef f r ey i n t he chest  wi t h bot h hands.   
Someone i n t he c i r c l e yel l ed " cops, "  Jef f r ey t ur ned t o l ook,  and 
a per son st andi ng behi nd Sust ache bl ur t ed out  " hur r y up and hi t  
hi m,  he' s not  l ooki ng. "   Jef f r ey t est i f i ed:  

Q So di d you——af t er  you wer e pushed,  di d you st op 
your  mot i on back and pause,  or  was i t  a f l ui d 
mot i on when you came back? 

A Fl ui d mot i on.  

Q Di d you——ul t i mat el y you st r uck Mr .  Sust ache,  
cor r ect ? 

A Yes.  

Q At  what  poi nt  do you——di d you st r i ke hi m wi t h a 
f i s t ? 

A Yes.  

.  .  .  .   
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cannot  r easonabl y be const r ued t o const i t ut e a cover ed cl ai m 

under  t he Mat hewses'  homeowner ' s pol i cy.   The Amer i can Fami l y 

pol i cy pr ovi des i ndemni t y cover age and a dut y t o def end f or  an 

" occur r ence, "  def i ned as an " an acci dent ,  i ncl udi ng exposur e t o 

condi t i ons,  whi ch r esul t s dur i ng t he pol i cy per i od,  i n:  a.  

bodi l y i nj ur y;  or  b.  pr oper t y damage. "   Once agai n,  t he t er m 

" acci dent "  i s  not  def i ned.  

¶52 Consi der i ng t he di scussi on of  " acci dent "  i n Doyl e,  we 

cannot  concl ude t hat  an al l egat i on t hat  Jef f r ey " i nt ent i onal l y  

caus[ ed]  bodi l y har m t o [ Sust ache] "  coul d r easonabl y be 

" char act er i zed by a ' l ack of  i nt ent i on. ' "   Doyl e,  219 Wi s.  2d at  

289 ( quot i ng The Amer i can Her i t age Di ct i onar y of  t he Engl i sh 

Language 11 ( 3d ed.  1992) ) .   The Doyl e cour t  not ed t hat  an 

" acci dent "  mi ght  be vi ewed as " an uni nt ent i onal  occur r ence 

l eadi ng t o undesi r abl e r esul t s. "   I d.  at  290.   Jef f r ey ' s al l eged 

                                                                                                                                                             
Q Wher e di d you f i r st  st r i ke Mr .  Sust ache? 

A I n hi s l ef t  j aw.  

Q To your  knowl edge,  was he f aci ng you squar el y 
when you st r uck hi m? 

A Yes.  

.  .  .  .   

Q What  happened af t er  you st r uck Mr .  Sust ache i n 
t he l ef t  cheek? 

A He f el l  t o t he gr ound.  

Q Was i t  your  i nt ent  t o st r i ke hi m i n t he l ef t  
cheek? 

A Yes.   ( Emphasi s added. )  
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deci s i on t o i nt ent i onal l y " punch out "  Sust ache may have pr oduced 

unexpect ed r esul t s,  but  t hi s i nt ent i onal  act  di d not  const i t ut e 

an " acci dent . "   One cannot  " acci dent al l y"  i nt ent i onal l y cause 

bodi l y har m.  

¶53 The Amer i can Gi r l  cour t ' s  di scussi on of  " acci dent "  

al so but t r esses our  concl usi on.   The cour t  r ef er r ed t o Bl ack' s 

Law Di ct i onar y f or  t he not i on t hat  " [ a]  r esul t ,  t hough 

unexpect ed,  i s not  an acci dent ;  t he means or  cause must  be 

acci dent al . "   Am.  Gi r l ,  268 Wi s.  2d 16,  ¶37 ( quot i ng Bl ack' s Law 

Di ct i onar y 15 ( 7t h ed.  1999) ) .   Her e,  t he pl ai nt i f f s '  f i r st  

amended compl ai nt  st at ed " [ Jef f r ey]  commi t t ed bat t er y wi t hout  

pr ovocat i on by i nt ent i onal l y causi ng bodi l y har m t o [ Sust ache] "  

and t hat  t hat  was t he " pr oxi mat e cause of  [ Sust ache' s]  damages 

and deat h. "   The compl ai nt  al so st at ed t hat  Jef f r ey " punched 

[ Sust ache]  out . "   By t he compl ai nt ' s t er ms,  t he punch t hat  

caused Sust ache' s i nj ur i es and deat h was not  acc i dent al ;  Jef f r ey 

i nt ended t he punch.   Fur t her mor e,  t he Amer i can Gi r l  cour t  

obser ved t hat  t he cause of  damages t o t he bui l di ng i n t hat  case 

( set t l i ng of  t he f oundat i on due t o i mpr oper  s i t e pr epar at i on)  

was acci dent al  because i t  was not  " i nt ended,  ant i c i pat ed,  or  

expect ed. "   I d. ,  ¶38.   Her e t he pl ai nt i f f s '  al l egat i ons t hat  

Jef f r ey i nt ent i onal l y caused bodi l y har m t o Sust ache by punchi ng 

hi m const i t ut e a vol i t i onal  assaul t  t hat  was i nt ended,  

ant i c i pat ed,  and expect ed. 13  Jef f r ey ' s punch was not  " an event  

                                                 
13 One t r eat i se obser ves:  

I n or der  t o const i t ut e an " acci dent "  or  
" occur r ence"  under  a pol i cy of  l i abi l i t y  of  i nsur ance,  
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or  condi t i on occur r i ng by chance or  ar i s i ng f r om unknown or  

r emot e causes. "   I d. ,  ¶37 ( quot i ng Webst er ' s Thi r d New 

I nt er nat i onal  Di ct i onar y of  t he Engl i sh Language 11 ( 2002) ) .  

¶54 Li ke t he al l egat i on of  a pr e- sal e mi sr epr esent at i on of  

f act  i n Ever son,  t he al l egat i ons of  i nt ent i onal  bat t er y her e 

evi nce a degr ee of  vol i t i on i nconsi st ent  wi t h t he t er m 

" acci dent . "   See Ever son,  280 Wi s.  2d 1,  ¶19.   Even i f  we wer e 

t o assume,  as al l eged i n Count  2,  t hat  Jef f r ey was negl i gent  i n 

f ai l i ng t o ascer t ai n whet her  i t  was Sust ache who cal l ed hi m t o 

pr opose a f i ght ,  Jef f r ey ' s subsequent  and separ at e vol i t i onal  

act  of  punchi ng Sust ache i s  i nconsi st ent  wi t h t he t er m 

" acci dent . "   See i d.  ( c i t at i on omi t t ed) .   As t he Ever son cour t  

r ecogni zed,  an " acci dent "  i s  " an uni nt ended and unf or eseen 

i nj ur i ous occur r ence. "   I d. ,  ¶15 ( quot i ng Bl ack' s Law Di ct i onar y 

15 ( 7t h ed.  1999) ) .   Accor di ng t o t he compl ai nt ,  i n r esponse t o 

                                                                                                                                                             
an event  must  be unf or eseen,  unexpect ed,  or  
unant i c i pat ed.   The nat ur e of  an assaul t  i s  such t hat  
t he event  i t sel f  i s  t ypi cal l y i nt ent i onal  i n nat ur e.   
On t hei r  f ace,  t her ef or e,  assaul t s woul d appear  t o 
i nher ent l y f al l  out s i de of  t he cover age pr ovi ded i n a 
l i abi l i t y  pol i cy.  .  .  .   

I f  t he i nsur ed i s al so t he assai l ant ,  t he r esul t  
i s  t hat  t her e i s no cover age f or  t he assaul t  because 
t he act  was i nt ent i onal l y commi t t ed by t he i nsur ed.  

9 Lee R.  Russ & Thomas F.  Segal l a,  Couch on I nsur ance § 127: 21,  
at  127- 54——127- 55 ( 3d ed.  2000) .  

However ,  even i f  pr i v i l eged,  " an i nj ur y del i ber at el y caused 
by an act  of  sel f - def ense i s st i l l  not  an i nj ur y t hat  was caused 
by an acci dent . "   2 Al l an D.  Wi ndt ,  I nsur ance Cl ai ms and 
Di sput es § 11. 3,  at  11- 38——11- 39 ( 5t h ed.  2007) .  
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t aunt i ng t el ephone cal l s encour agi ng hi m t o f i ght  Sust ache,  

Jef f r ey vol unt ar i l y  t r avel ed t o Sust ache' s l ocat i on at  Roman' s 

house t o conf r ont  hi m and i nt ent i onal l y punched Sust ache i n t he 

f ace,  ul t i mat el y causi ng sever e i nj ur y and deat h.   These 

al l egat i ons asser t  a pat t er n of  vol i t i onal  act i on,  r egar dl ess of  

whet her  Jef f r ey was mi st aken about  Sust ache' s r ol e i n t he 

t aunt s.  

¶55 Fi nal l y,  t her e i s not hi ng i n St uar t  t hat  i s 

i nconsi st ent  wi t h t hi s anal ysi s.  

¶56 We concl ude t hat  no r easonabl e per son woul d r egar d t he 

al l eged i nt ent i onal  bat t er y per pet r at ed by Jef f r ey agai nst  

Sust ache as an " unexpect ed .  .  .  event , "  or  an " unf or eseen 

i nci dent  .  .  .  char act er i zed by a l ack of  i nt ent i on, " 14 or  " an 

event  .  .  .  occur r i ng by chance or  ar i s i ng f r om unknown or  

r emot e causes. " 15  St r i k i ng t he wor ds " wi t hout  pr ovocat i on"  f r om 

t he compl ai nt  woul d not  al t er  t he essence of  t he compl ai nt :  t hat  

Jef f r ey i nt ent i onal l y caused bodi l y har m t o Sust ache.   

Accor di ngl y,  we hol d t hat  t he Mat hewses'  pol i cy does not  cover  

t he pl ai nt i f f s '  c l ai ms because Jef f r ey ' s act i ons wer e not  

acci dent al  and,  t hus,  di d not  gi ve r i se t o an " occur r ence. "  

                                                 
14 Doyl e v.  Engel ke,  219 Wi s.  2d 277,  289,  580 N. W. 2d 245 

( 1998)  ( c i t at i on omi t t ed) ;  Ever son,  280 Wi s.  2d 1,  ¶15 
( c i t at i ons omi t t ed) .    

15 Am.  Gi r l ,  268 Wi s.  2d 16,  ¶37 ( c i t at i on omi t t ed) ;  St uar t  
v.  Wei sf l og' s Showr oom Gal l er y,  I nc. ,  2008 WI  ___,  ¶24,  ___ 
Wi s.  2d ___,  ___ N. W. 2d ___ ( c i t at i on omi t t ed) .  
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3.  I nt ent i onal  I nj ur y Excl usi on  

¶57 I n det er mi ni ng whet her  t her e i s a dut y t o def end,  t he 

cour t  f i r st  consi der s whet her  t he i nsur i ng agr eement  makes an 

i ni t i al  gr ant  of  cover age.   Am.  Gi r l ,  268 Wi s.  2d 16,  ¶24.   

Wher e i t  i s  c l ear  t hat  t he pol i cy was not  i nt ended t o cover  t he 

c l ai ms asser t ed,  t he i nqui r y ends.   I d.   Onl y af t er  concl udi ng 

t hat  cover age exi st s does t he cour t  exami ne t he pol i cy ' s  

excl usi ons t o det er mi ne whet her  t hey pr ecl ude cover age.   I d.   

¶58 Si nce we concl uded above t hat  t he pl ai nt i f f s '  sui t  

does not  gi ve r i se t o cover age f or  Jef f r ey ' s act i ons,  we need 

not  consi der  t he pol i cy ' s i nt ent i onal  i nj ur y excl usi on.  

¶59 The l anguage of  t he Mat hewses'  pol i cy r esol ves t he 

quest i on of  t he dut y t o cont i nue t o def end once t he quest i on of  

cover age has been deci ded.   The def ense pr ovi s i on of  t he pol i cy 

st at es t hat  def ense counsel  wi l l  be pr ovi ded by Amer i can Fami l y 

" [ i ] f  a sui t  i s  br ought  agai nst  any i nsur ed f or  damages because 

of  bodi l y i nj ur y or  pr oper t y damage caused by an occur r ence t o 

whi ch t hi s pol i cy appl i es. "   ( Emphasi s added. )  

¶60 Si nce t he pl ai nt i f f s '  sui t  was not  br ought  agai nst  t he 

Mat hewses f or  damages " caused by an occur r ence t o whi ch t h[ e]  

pol i cy appl i es, "  Amer i can Fami l y has no dut y t o cont i nue t o 

def end.     

I I I .  CONCLUSI ON 

¶61 Af t er  car ef ul l y consi der i ng t he f act s and 

ci r cumst ances of  t hi s case,  especi al l y t he al l egat i ons of  t he 

compl ai nt  and t he per t i nent  homeowner ' s pol i cy,  we concl ude t hat  
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t he Mat hewses'  homeowner ' s pol i cy does not  pr ovi de cover age f or  

t he pl ai nt i f f s '  c l ai ms.   Consequent l y,  Amer i can Fami l y has no 

dut y t o cont i nue t o def end t he Mat hewses.   Accor di ngl y,  we 

af f i r m t he cour t  of  appeal s.  

By t he Cour t . —The deci s i on of  t he cour t  of  appeal s i s 

af f i r med.  
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¶62 ANN WALSH BRADLEY,  J.    ( concur r i ng) .   I  agr ee wi t h 

t he maj or i t y t hat  t hi s i s not  a case i n whi ch t he f our  cor ner s 

r ul e i s appl i cabl e.  The maj or i t y apt l y expl ai ns why t hi s case 

does not  pr esent  t he i ssue of  whet her  t her e ar e except i ons t o 

t he f our  cor ner s r ul e.   

¶63 I  al so agr ee wi t h t he maj or i t y t hat  t he conduct  her e 

does not  const i t ut e an acci dent  or  occur r ence wi t hi n t he meani ng 

of  t he Mat t hews'  i nsur ance pol i cy.  I  wr i t e separ at el y because of  

t he maj or i t y ' s mi xed anal ysi s of  " acci dent , "  and my bel i ef  t hat  

we shoul d i nt er pr et  " acci dent "  as woul d t he r easonabl e i nsur ed.   

¶64 The maj or i t y f ai l s  t o pr ovi de a c l ear  st at ement  of  why 

Jef f r ey ' s act i on does not  const i t ut e an acci dent ,  and hence an 

occur r ence,  wi t hi n t he meani ng of  t he Mat t hews'  i nsur ance 

pol i cy.  I nst ead,  i t  of f er s mi xed r at i onal es t hat  l ead t o 

conf usi on r at her  t han cl ar i t y.  Ul t i mat el y,  t he maj or i t y pr of f er s 

an under st andi ng of  " acci dent "  t hat  does not  compor t  wi t h t he 

under st andi ng of  t he r easonabl e i nsur ed.   

¶65 The f ocus of  t hi s case i s t he conduct  al l eged i n count  

3 of  t he compl ai nt ,  and suppl ement ed by deposi t i on t est i mony.  

See maj or i t y op. ,  ¶¶50- 51.  Count  3 al l eges t hat  Jef f r ey 

" commi t t ed bat t er y wi t hout  pr ovocat i on by i nt ent i onal l y causi ng 

bodi l y har m .  .  .  . "  Speci f i cal l y,  Jef f r ey punched Sust ache i n 

t he f ace.  

¶66 I n det er mi ni ng t hat  t hi s case does not  i nvol ve an 

acci dent ,  t he maj or i t y of f er s shi f t i ng r at i onal es.  The f i r st  

r at i onal e i t  of f er s i s t hat  Jef f r ey i nt ent i onal l y caused bodi l y 

har m t o Sust ache.  I d. ,  ¶52.  I n ot her  wor ds,  t he i nt ent  t o har m,  
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r at her  t han i nt ent  t o per f or m t he act i on t hat  caused t he har m,  

i s t he f ocus.  

¶67 The maj or i t y ' s second r at i onal e i s t hat  Jef f r ey 

" i nt ended t he punch"  t hat  caused Sust ache' s i nj ur y and deat h.  

I d. ,  ¶53.  St at i ng t hat  an acci dent  r equi r es t hat  t he cause of  

damages be uni nt ended,  t he maj or i t y r easons t hat  damages due t o 

an i nt ended punch cannot  be an acci dent .  The act i on whi ch caused 

t he damage i s t he f ocus of  t he second r at i onal e.   

¶68 The maj or i t y ' s t hi r d r at i onal e i s t hat  " Jef f r ey 

vol unt ar i l y  t r avel ed t o Sust ache' s l ocat i on .  .  .  t o conf r ont  

hi m and i nt ent i onal l y punched Sust ache .  .  .  . "  Maj or i t y op. ,  

¶54.  Accor di ng t o t he maj or i t y,  t hi s const i t ut es " a pat t er n of  

vol i t i onal  act i on. "  I d.  ( emphasi s added) .  The maj or i t y st at es 

t hat  t he act i ons her e " evi nce a degr ee of  vol i t i on i nconsi st ent  

wi t h t he t er m ' acci dent . ' "  I d.  ( emphasi s i n or i gi nal ) .  A 

" pat t er n of  vol i t i onal  act i on"  i s t he f ocus of  t he t hi r d 

r at i onal e.  

¶69 My vi ew i s t hat  we shoul d st i ck wi t h t hi s cour t ' s  

l ongst andi ng doct r i ne i n i nt er pr et i ng i nsur ance pol i c i es.  

Language i n an i nsur ance pol i cy shoul d be const r ued as 

under st ood by a r easonabl e per son i n t he posi t i on of  t he 

i nsur ed.  Fr ost  v.  Whi t beck,  2002 WI  129,  ¶20,  257 Wi s.  2d 80,  

654 N. W. 2d 225.  As I  have st at ed el sewher e,  i n det er mi ni ng 

whet her  t her e i s an acci dent ,  t he f ocus shoul d be on t he i nj ur y 

or  damages,  not  on whet her  t he act i on t hat  caused t he damages 

was i nt ended.  St uar t  v.  Wei sf l og,  2008 WI  __,  ¶4 & n. 1,  __ 

Wi s.  2d __,  __ N. W. 2d __ ( Br adl ey,  J. ,  concur r i ng)  ( St uar t  I I ) .  
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Such a v i ew compor t s wi t h t he under st andi ng of  t he r easonabl e 

i nsur ed.  

¶70 Thus,  t he maj or i t y ' s f i r st  r at i onal e,  t he f act  t hat  

Jef f r ey i nt ended har m t o Sust ache when he t hr ew t he punch,  i s 

suf f i c i ent  t o det er mi ne t hat  t her e i s no acci dent  her e.  The 

anal ysi s shoul d end r i ght  t her e.   

¶71 Accor di ngl y,  because of  t he maj or i t y ' s mi xed anal ysi s 

of  " acci dent , "  and f or  t he r easons set  f or t h mor e f ul l y i n my 

concur r ence i n St uar t  I I ,  I  r espect f ul l y concur .  
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